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Brand New Possibilities — Opening Up Third-Party
Funding for International Arbitration in Singapore
On 10 January 2017, the Singapore Parliament passed the Civil Law (Amendment Act) 2017
(“Amendment Act”), which came into force on 1 March 2017. The Amendment Act introduced
changes to both the Civil Law Act and the Legal Profession Act, permitting qualifying organisations to
provide third-party funding for international arbitrations that are seated in Singapore.

What are the changes introduced by the Amendment Act?
Previous state of the law
Third-party funding
previously not
allowed in
Singapore

Prior to the enactment of the Amendment Act, contracts affected by maintenance
and champerty would be struck down as being against public policy –
“maintenance” being the provision of assistance in litigation by a disinterested
third party and “champerty” being a particular form of maintenance where a
disinterested third party agrees to aid another to bring a claim on the basis that
the third party will receive a share of what may be recovered in the action. Due to
the operation of the laws of maintenance and champerty, third-party funding of
claims was generally not allowed in Singapore.

Revocation of prior ban on third-party funding
Abolishment of tort
of maintenance and
champerty

The Amendment Act seeks first to clarify, by way of a new section 5A(1) to the
Civil Law Act, that no person, under the law of Singapore, shall be liable for the
tort of maintenance and champerty.

Third-party funding
contracts may still
be unenforceable

This does not mean, however, that all contracts for third-party funding of claims
would now be given effect. Indeed, section 5A(2) of the Civil Law Act further
clarifies that even though there will no longer be civil liability for the tort of
maintenance and champerty, contracts for third-party funding of claims may still
be unenforceable on the basis that they are contrary to public policy and, hence,
illegal.

Third-party funding contracts for international arbitration declared to
be valid
Contracts for
funding of
international
arbitration claims
declared to be
valid

Only certain types of contracts for third-party funding of claims are expressly
identified to be valid. Section 5B of the Civil Law Act read with Regulations 3 and
4 of the Civil Law (Third-Party Funding) Regulations 2017 stipulate that only thirdparty funding contracts which meet the following criteria will be enforced in
Singapore:
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(a) The third-party funder must be a “qualifying Third-Party Funder”, i.e., a
third-party funder must: (i) carry on the principal business of funding claims,
whether in Singapore or elsewhere; and (ii) have a paid-up share capital, or
have managed assets, of not less than S$5 million or the equivalent amount
in foreign currency.
(b) The funding must be in relation to “international arbitration proceedings”
(and/or related court / meditation proceedings). An arbitration is “international”
if it falls within the scope of section 5(2) of the International Arbitration Act,
namely:
(i) at least one of the parties to an arbitration agreement has its place of
business in a State other than Singapore, at the time of the conclusion of
the agreement;
(ii) one of the following places is situated outside the State in which the
parties have their places of business:
(A) the place of arbitration if determined in, or pursuant to, the arbitration
agreement;
(B) any place where a substantial part of the obligations of the
commercial relationship is to be performed or the place with which the
subject-matter of the dispute is most closely connected; or
(iii) the parties have expressly agreed that the subject-matter of the arbitration
agreement relates to more than one country.

What happens if a third-party funder fails to meet the criteria of a
“qualifying Third-Party Funder”
Non-qualifying
Third-Party Funder
may still receive
payment

Even if a third-party funder fails to meet the criteria of a qualifying Third-Party
Funder, this does not mean that it cannot enforce its third-party funding contract.
Sections 5B(5) and (6) of the Civil law Act provides that a third-party funder may
still apply to a court or arbitral tribunal to enforce its third-party funding contract on
the ground that the non-compliance was accidental or that it is just and equitable
for it be granted payment.

Funded party can
always enforce its
rights under the
contract

It is noteworthy that even if a third-party funder should fail to meet the criteria
necessary to be a qualifying Third-Party Funder and therefore be disentitled from
claiming under the third-party funding contract, the funded party’s rights are not
affected. The third-party funder would still be obliged to perform the contract and
the funded party can legitimately bring an action to enforce its rights against the
third-party funder, should the latter not comply with its contractual obligations.
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Lawyers’ role and duties of disclosure
Lawyers can be
involved in matters
pertaining to the
third-party funding
contract

The Amendment Act also brought about changes to the Legal Profession Act.
Section 107(3A) of the Legal Profession Act now provides that lawyers are
allowed to introduce or refer a third-party funder to their clients, advise, draft or
negotiate a third-party funding contract on their client’s behalf, and act on behalf of
their clients in any dispute arising out of the third-party funding contract.

Lawyers cannot
receive referral fees

While a lawyer can be remunerated for the provision of legal services which are
connected to the third-party funding contract, a key caveat is that the lawyer must
not receive any direct financial benefit from introducing or referring a third-party
funder to the client. Rule 49B of the Legal Profession (Professional Conduct)
Rules 2015 also provides that the lawyer cannot directly or indirectly hold any
share or ownership interest in the third-party funder which it refers to the client, or
any third-party funder which has a third-party funding contract with the lawyer’s
client.

Lawyers must
disclose existence
of third-party
funding

Rule 49A of the Legal Profession (Professional Conduct) Rules 2015 provides that
when conducting any dispute resolution proceedings, the lawyer must disclose to
the court / tribunal and to all other parties to the proceedings the existence of any
third-party funding arrangement pertaining to that dispute, and the identify and
address of the third-party funder. Such disclosure must be made either at the date
of commencement of the dispute, or as soon as practicable. Such disclosure is
necessary so as to ensure that there is no conflict of interest.

Further guidelines and best practices
Further guidelines
for third-party
funding will be put
in place in due
course

Additional guidelines and best practices will be put in place in due course and
these will apply not just to lawyers, but extend also to regulating the conduct of
third-party funders and arbitrators. The Senior Minister of State for Law, Indranee
Rajah S.C, has noted that the legislature will draw upon the experience of other
countries where third-party funding is more developed, and will adopt a limited but
targeted regulatory approach. Issues such as confidentiality, conflicts of interest,
control of proceedings and termination of the funding contract are amongst those
which will be addressed in the subsequent guidelines to be promulgated.

Why are the changes brought about by the Amendment Act important?
Entrenching
Singapore’s
position as an
international dispute
resolution hub

In endorsing the changes under the Amendment Act, Ms Rajah noted that
opening the doors to third-party funding would serve to entrench Singapore’s
position as a leading international dispute resolution hub.
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As it stands, Singapore is one of the top 5 most preferred arbitration seats in the
world alongside London, Paris, Geneva and Hong Kong. London, Paris and
Geneva already permit third-party funding for international arbitration proceedings
while Hong Kong is presently deliberating whether to allow third-party funding for
such proceedings. Other jurisdictions such as Australia, Germany, the United
States and Wales also already allow for such third-party funding.
The changes under the Amendment Act are thus important to promote Singapore
as an arbitration centre so that parties do not decide to arbitrate elsewhere due to
the lack of third-party funding in Singapore.

How does the Amendment Act affect you?
Potential claimants
in international
arbitration more
able to initiate
claims

One key benefit brought about by the Amendment Act is that potential claimants
who may not have the requisite funds to initiate / sustain a claim in international
arbitration can now turn to professional third-party funders to assist in bearing a
substantial part of the costs of such proceedings. Indeed, costs are often
considered to be one of the key downsides of international arbitration, and can
have a deterrent effect on the commencement of a claim, especially for those with
more limited resources. This is particularly so given that the cross-border nature
and scale of international arbitrations often entail the incurring of significant legal
costs.
The availability of third-party funding will therefore help mitigate against situations
where potential claimants with legitimate meritorious claims are effectively
compelled to either settle the dispute on unfavourable terms or abandon their
claims altogether, simply because it would be too costly for them to ventilate their
claims fully in arbitration.

Potential claimants
in international
arbitration able to
hedge risk

Quite apart from claimants with limited financial resources, even those with
resources may find it beneficial to turn to third-party funding – instead of risking
the possibility of total loss should a claim fail, a potential claimant can now hedge
its risk by procuring external funding at a known, specified cost.

How does it work

The specific terms will have to be worked out / negotiated with the third party
funder. Generally, however, a third-party funding arrangement may be structured
along the following lines: (a) the third-party funder agrees to bear the costs up to a
specified limit/budget; and (b) in exchange, the potential claimant agrees to
reimburse the third-party funder in full, plus a success fee, in the event it is
successful in the claim.

Potential increase
in coverage of
claims in the future

While the Amendment Act only permits third-party funding in international
arbitration, the government has noted that this may change in the future. Thirdparty funding may eventually be available for other categories of proceedings as
well, after a period of assessment.
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In essence, the Amendment Act has opened the door to third party funding. How
much further that door opens will ultimately depend on the success of the recent
legislative changes.
If you would like information on this or any other area of law, you may wish to contact the partner
at WongPartnership that you normally deal with or contact the following lawyers:

CHAN Hock Keng

Wendy LIN

Head – Commercial & Corporate
Disputes Practice
DID: +65 6416 8139
Email: hockkeng.chan
@wongpartnership.com
Click here to see Hock Keng's CV.

Partner – Commercial & Corporate
Disputes Practice
DID: +65 6416 8181
Email: wendy.lin
@wongpartnership.com
Click here to see Wendy's CV.
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WONGPARTNERSHIP OFFICES
SINGAPORE
WongPartnership LLP
12 Marina Boulevard Level 28
Marina Bay Financial Centre Tower 3
Singapore 018982
Tel: +65 6416 8000
Fax: +65 6532 5711/5722
CHINA
WongPartnership LLP
Beijing Representative Office
Unit 3111 China World Office 2
1 Jianguomenwai Avenue, Chaoyang District
Beijing 100004, PRC
Tel: +86 10 6505 6900
Fax: +86 10 6505 2562

WongPartnership LLP
Shanghai Representative Office
Unit 1015 Corporate Avenue 1
222 Hubin Road
Shanghai 200021, PRC
Tel: +86 21 6340 3131
Fax: +86 21 6340 3315

INDONESIA
Makes & Partners Law Firm
(an associate firm)
Menara Batavia, 7th Floor
Jl. KH. Mas Mansyur Kav. 126
Jakarta 10220, Indonesia
Tel: +62 21 574 7181
Fax: +62 21 574 7180
Website: makeslaw.com
MALAYSIA
Foong & Partners
Advocates & Solicitors
(an associate firm)
13-1, Menara 1MK, Kompleks 1 Mont’ Kiara
No 1 Jalan Kiara, Mont’ Kiara
50480 Kuala Lumpur, Malaysia
Tel: +60 3 6419 0822
Fax: +60 3 6419 0823
Website: foongpartners.com
MIDDLE EAST
Al Aidarous International Legal Practice
(an associate firm)
Abdullah Al Mulla Building, Mezzanine Suite 02
39 Hameem Street (side street of Al Murroor Street)
Al Nahyan Camp Area
P.O. Box No. 71284
Abu Dhabi, UAE
Tel: +971 2 6439 222
Fax: +971 2 6349 229
Website: aidarous.com

Al Aidarous International Legal Practice
(an associate firm)
Zalfa Building, Suite 101 - 102
Sh. Rashid Road
Garhoud
P.O. Box No. 33299
Dubai, UAE
Tel: +971 4 2828 000
Fax: +971 4 2828 011

MYANMAR
WongPartnership Myanmar Ltd.
No. 1, Kaba Aye Pagoda Road
Business Suite #03-02, Yankin Township
Yangon, Myanmar
Tel: +95 1 544 061

contactus@wongpartnership.com

wongpartnership.com
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