
© WongPartnership LLP
DISCLAIMER: This update is intended for your general information only. It is not intended to be nor should it be regarded as or relied upon as
legal advice. You should consult a qualified legal professional before taking any action or omitting to take action in relation to matters discussed
herein.
WongPartnership LLP (UEN: T08LL0003B) is a limited liability law partnership registered in Singapore under the Limited Liability Partnerships
Act (Chapter 163A).

CASEWATCH
JUNE 2018

Beware the "No Oral Modification" Clause

The UK Supreme Court has held that a

clause in a contract which required

modifications to that contract to be in writing

and signed by the parties invalidated a

subsequent oral agreement to vary the

contract: Rock Advertising Limited v MWB

Business Exchange Centres Limited [2018]

UKSC 24.

Our Comments

The UK Supreme Court has, in a decision

addressing what it refers to as a

"fundamental [issue] in the law of contract",

upheld the effectiveness of a clause which

prescribes that a contract may not be

amended save in writing signed on behalf of

the parties (a ""No Oral Modification"

clause") and ruled that a purported oral

variation of the contract was invalidated by it.

The Singapore courts have taken a

different position. In Comfort Management

Pte Ltd v OGSP Engineering Pte Ltd [2018]

1 SLR 979 ("Comfort Management") and

Benlen Pte Ltd v Authentic Builder Pte Ltd

[2018] SGHC 61, for example, our courts

accepted that a "No Oral Modification"

clause would not necessarily preclude oral

variation. The Court of Appeal in Comfort

Management observed (at [90]) that the

effect of a "No Oral Modification" clause is

"at best to raise a rebuttable presumption

that, in the absence of writing, there has

been no variation".

While UK cases are not binding in Singapore,

they have persuasive value. It remains to be

seen whether, and to what extent, the

position taken by the UK Supreme Court in

this case will develop Singapore

jurisprudence on this issue.

That said, this decision is a valuable and

timely reminder to contracting parties

everywhere that form can make a difference.

Care should be taken to comply with all

formalities that contracting parties sign up to

— even formalities prescribed in "boilerplate"

provisions such as "No Oral Modification"

clauses — lest unintended consequences

follow.

This update takes a look at the UK

Supreme Court's decision.

Background

MWB Business Exchange Centres Limited

("MWB") operated serviced offices in London.

Rock Advertising Limited ("Rock Advertising")

agreed with MWB to occupy office space for a

fixed term of 12 months under the terms of a

contractual licence.

The licence agreement contained a "No Oral

Modification" clause in these terms:

… All variations to this Licence must be agreed,

set out in writing and signed on behalf of both

parties before they take effect.

Within six months, Rock Advertising accumulated

arrears of licence fees totalling over £12,000.

Rock Advertising claimed that, in the course of a

telephone discussion, MWB and Rock Advertising

reached an oral agreement to vary the schedule

of payments under the licence agreement ("Oral

Agreement"). MWB denied this.

About a month later, MWB locked Rock

Advertising out of the premises on account of its

failure to pay the arrears, and terminated the

licence. MWB then commenced an action against

Rock Advertising for the arrears. Rock Advertising
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counterclaimed damages for wrongful exclusion

from the premises.

Both the claim and the counterclaim turned on the

question whether the Oral Agreement was

effective.

The English High Court's Decision

The High Court decided the case in favour of

MWB, holding that the Oral Agreement was

ineffective because it was not recorded in writing

signed on behalf of both parties, as required by

the "No Oral Modification" clause.

MWB was therefore entitled to recover the arrears

of licence fees without regard to the Oral

Agreement.

The English Court of Appeal's Decision

The Court of Appeal overturned the decision of

the High Court. It took the view that the Oral

Agreement amounted to an agreement to

dispense with "No Oral Modification" clause. As a

result, MWB was bound by the variation and was

not entitled to claim the arrears at the time when it

did.

MWB appealed to the Supreme Court against the

Court of Appeal's decision.

The UK Supreme Court's Decision

Allowing the appeal, the UK Supreme Court held

the Oral Agreement was invalid because it was

not in writing and signed in accordance with the

requirements of the "No Oral Modification" clause.

In reaching this conclusion, Lord Sumption (with

whom Lady Hale, Lord Wilson and Lord Lloyd-

Jones agreed) observed that the law should and

does give effect to contractual provisions which

require specified formalities to be observed for a

variation.

Parties are free to agree to set boundaries on

their future conduct. His Lordship highlighted that:

• Party autonomy operates up to the point

when the contract is made, but thereafter only

to the extent that the contract allows. Nearly

all contracts bind the parties to some course

of action, and to that extent restrict their

autonomy.

• Party autonomy suggests that parties can

agree and bind themselves as to the form of

any variation.

• There is no conceptual inconsistency

between the general rule at common law of

allowing contracts to be made informally, on

the one hand, and a specific requirement that

effect will be given only to a contract requiring

writing for a variation, on the other.

• There are many cases in which a particular

form of agreement is prescribed by statute.

These include contracts for the sale of land,

certain regulated consumer contracts, and

others. There is no principled reason why

contracting parties should not adopt the same

principle by agreement.

The UK Supreme Court noted that there were at

least three legitimate commercial reasons that

businessmen include "No Oral Modification"

clause in contracts, and in respect of which there

were no overriding reasons of public policy:

• First, they prevent attempts to undermine

written agreements by informal means, a

possibility which is open to abuse.

• Second, they help parties avoid pitfalls

associated with oral discussions (such as

misunderstandings and crossed purposes)

and disputes about whether a variation was

intended but also about its precise terms.
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• Third, the formality in recording a variation

makes it easier for corporations to police

internal rules restricting the authority to agree

them.

In addition, Lord Sumption took the view that

parties who agree an oral variation despite a "No

Oral Modification" clause do not inevitably intend

to dispense with the clause. The more natural

inference is that they overlooked it. But if, on the

other hand, they had it in mind, then they were

courting invalidity with their eyes open.

Significantly, His Lordship recognised that strict

enforcement of "No Oral Modification" clauses

could give rise to injustice, e.g., if a party

performs the contract as (purportedly) orally

varied and then is caught out when he cannot

enforce it. In such an event, His Lordship pointed

out that the safeguard against injustice lies in the

various doctrines of estoppel. On the facts of the

case, however, the minimal steps taken by Rock

Advertising were insufficient to support any

estoppel defences.
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